
ADDRESS TO THE RECOVERY AND INSOLVENCY 
SPECIALISTS ASSOCIATION (CAYMAN) LIMITED (RISA) 

[THE LOCAL CHAPTER OF INSOL INTERNATIONAL] 
 

THE WESTIN HOTEL, GRAND CAYMAN 
30

TH
 NOVEMBER 2012 

 
 
I am pleased to have this opportunity to address you, arising 
on the occasion of your very first major event as an 
association of professionals.  I trust that your full day of 
“Refresher” courses went according to expectations.  
 
First, allow me to begin by offering my congratulations to all 
your founding members for your insight and initiative taken in 
having formed your local Chapter, RISA.  Your move to do 
so could hardly have been more timely, coming as it has on 
the crest of the largest wave of insolvency litigation these 
Islands have ever seen; litigation which has raised many 
challenges but which has served, or will serve, not only to 
resolve the many cases involved, but also to place this 
jurisdiction front and centre in the global response to the 
consequences of the recent financial crisis. 
 
From the perspective of the Courts, our local insolvency 
professionals have risen admirably to the challenges and 
can now lay claim to a collective wealth of experience and 
expertise in insolvency matters that is unrivalled anywhere 
else in our region of the world. 
 
Your work in the insolvency field, and the litigation before the 
Courts upon which much of your work is based, have come 
to define Cayman as a jurisdiction of choice for the 
resolution of such disputes. This is a point that can be made 
in different ways but I think none more compellingly than by 
reference to the certainty and predictability that results from 



the timely and effective resolution of the many difficult issues 
that have arisen in the cases, several of them involving 
questions of first impression. 
 
I trust you will appreciate my mentioning some of these, if 
only in passing to the main point of my address to you this 
evening, which is the important role that your organisation 
can and must take in the maintenance of Cayman’s 
leadership position. 
 
As you look to the future, you have the assurance of 
knowing that you stand on the very solid foundation of 
decades of experience garnered in this jurisdiction in the 
resolution of insolvency matters. This is the experience to 
which the cases bear testimony.  
 
BCCI,

1
 one of the most complex and challenging cross-

border assignments of all time, has been brought to a 
successful conclusion, with dividends of more than $6 billion 
paid at 90 cents on the dollar. This case will serve for a long 
time as the paradigm of what can be achieved by way of 
cross-border co-operation and a willingness to pool assets 
and liabilities, in order to recognise and enforce the fairness 
of the pari passu principle. 
 
As one of the three primary jurisdictions of the BCCI 
liquidation, Cayman can be justly proud of the outcome.  
That kind of result has not been unique to BCCI; there have 
been many other beneficial outcomes in cases such as 
Omni,

2
 Enron,

3
 Barings,

4
 CVC/Opportunity Fund

5
 and 

Parmalat
6
 to name but a few - all complex, cross-border 
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liquidations in which the efforts of the Cayman Courts and its 
professional office holders doubtlessly added significant 
value to the outcome for creditors and other stakeholders. 
 
Coming forward in time and even while I scan quickly over 
the past four years, since the last financial crisis began, 
there would be too many cases to mention now, so I will be 
very selective. 
 
You will forgive my starting with a sentimental favourite: 
Strategic Turnaround.

7
  There, even if ultimately all the 

case reaffirmed was the arcane proposition that where there 
is a conflict between the articles and the offering 
memorandum, the articles will prevail; the fact that this issue 
arose in the novel context of a hedge fund meant that there 
were more esoteric issues to be resolved as well. 
  
So questions whether a shareholder who has redeemed but 
remains unpaid becomes a creditor or remains a 
shareholder, questions of the rights to redeem and timing of 
redemptions and the rights to suspend and impose gates 
upon redemptions all came to be resolved. Thus, the 
promoters and managers of funds on the one side and 
investors on the other have since been provided with a 
clearer and more certain path to the resolution of similar 
issues arising in other distressed funds.  
    
In Re Bristol Fund

8
 it was confirmed that directors and other 

officers owe their shareholders and investors a fiduciary duty 
to act in good faith and the terms of the corporate contracts 
will not be construed as having impliedly swept that duty 
aside. 
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The principle was more recently reaffirmed in even more 
graphic and consequential terms in Weavering Macro.

9
  

There, the myth of the independent director operating as a 
mere nominee – as a creature who exists freed from the 
bounds of fiduciary duty, blithely avoiding the consequences 
of his own wilful neglect – was resoundingly debunked.  And 
while I gather that the matter is pending before the Court of 
Appeal, I think we would all hope that that myth has been 
finally laid to rest. 
 
In Belmont Asset Based Lending,

10
 a new test – that of 

whether it was no longer practicable to carry on the business 
of the company – was propounded as the test to be satisfied 
on a petition to wind up on the just and equitable basis and 
where it was said that the substratum of the company was 
gone. This was said to be a more appropriate test to be 
applied to an investment company such as a hedge fund. 
And further, that the established test – the need to show that 
it is impossible for the company to continue as a going 
concern – the test laid down in 1867 In Re Suburban 
Hotel

11
 and applied ever since in relation to the winding up 

of trading companies on the loss of substratum basis, is 
inapposite to hedge fund companies. 
 
The BVI Courts have expressed disagreement in Aris Multi-
Strategy

12
, but I gather that this debate, at least for Cayman 

purposes, may soon be taken and resolved before our Court 
of Appeal. This is an issue on which, as insolvency 
practitioners, you may well have differing views. 
 
FIA Leverage

13
 is another sentimental favourite of mine, if 

only because it proceeds on the unsurprising basis that the 
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contractual documents of investment funds may not be 
construed as vesting a completely unfettered discretion in 
the fund managers to force redemptions upon shareholders 
by payment in specie.  Where such payments carry no real 
prospect of giving commercial efficacy to the redemption of 
shareholders’ investments, a debt will arise that could give 
investors grounds for petitioning to wind up.  
 
The doctrine of “modified universalism” now claims a settled 
place in local insolvency jurisprudence. This too has evolved 
from the longstanding tradition of cross-border co-operation 
exemplified not only by pooling agreements of the BCCI

14
 

mould, but also by cross-border liquidation protocols  such 
as those entered into by Cayman office holders under the 
aegis of the Grand Court with their counterparts in Texas in 
Enron.

15
  Or, as  further example, as most  recently done in 

Trident Countersystems, with  counter-parts in Delaware  
and with the blessings of the Delaware Court. 
 
This is all unfolding despite the focus both in Chapter 15 of 
the U.S. Bankruptcy Code and in the EC Insolvency 
Regulations 2000

16
 upon the finding of the C.O.M.I. for the 

determination of the proper place for winding up. 
 
In Lancelot,

17
 the Grand Court set out a clear path for 

modified universalism – followed in subsequent cases – by 
explaining that even where the C.O.M.I. of the hedge fund 
structure may be in another jurisdiction (then the United 
States), the fair expectations of investors in the Cayman 
domiciled feeder fund, that their claims would be settled 
under Cayman Law, could nonetheless properly be met. This 
was achieved by the appointment of a Cayman liquidator to 
work in tandem with his New York counterpart, and by the 
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agreement of a fee protocol approved both by the Cayman 
and New York Courts. 
 
This approach to a modified universalism is one which the 
US Bankruptcy Courts have themselves expressly adopted, 
as explained in Re Maxwell Communication Corp

18
  

 
“.. the United States in ancillary bankruptcy cases 
has embraced an approach to international 
insolvency which is a modified form of 
universalism accepting the central premise of 
universalism, that is, that assets should be 
collected and distributed on a worldwide basis, but 
reserving to local courts discretion to evaluate the 
fairness of home country procedures and to 
protect the interests of local creditors.” 

 
 I mention these cases, if only in passing, to illustrate that it 
is by our steadfast adherence to the global best practices for 
the conduct of business in general, and when they arise, for 
the resolution of insolvency matters, that Cayman will 
continue to maintain its place among the leading financial 
centres.  
 
Specifically on the subject of cross-border insolvencies, 
while, unlike in the UK, we have not seen the need to adopt 
wholesale the UNCITRAL Model Law (implemented there 
by the Cross-Border Insolvency Regulations 2006 (SI 
2006/1030) (“CBIR”); we have enacted PART XV11 of the 
Companies Law (2011 Revision) which gives similarly wide 
scope for international co-operation and judicial assistance. 
 
Already, orders have been made under the law which have 
recognised foreign court appointed officer holders, allowing 
them to trace and recover assets found here which belong to 
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their liquidation estates.  Recent examples are to be found in 
Madoff

19
 and in Straumur-Burduras Bank.

20
   

 
The development of, and adherence to, best practices will of 
course, always be a work in progress.  
 
Even as we meet here today, there are already new issues 
to be resolved. For instance, in VTB Capital v. Malofeev,

21
 

the Grand Court has identified the need for power to enable 
the making of free standing injunctions in support of foreign 
proceedings, including circumstances where no proceedings 
are brought in Cayman against the defendant in question. 
The need for this power is said to be obvious where there 
are assets in Cayman which should be preserved until their 
true ownership is determined in the foreign proceedings. 
 
The power to make such freezing orders is already vested in 
the Channel Islands Courts by legislation and there is a call 
for legislation in Cayman for the same purposes. This is 
although the Grand Court has, in effect, been able to provide 
a similar remedy, where an action is actually commenced 
here against a defendant who holds the assets in question. 
 
This has been done  by the granting of the Freezing Order 
only to be followed by a stay of the local action while the 
foreign action in which title to assets will be determined, is 
progressed.  Following the outcome there, the assets will 
have been preserved here for enforcement of the foreign 
judgment.   An example of this is the recent Grand Court 
decision in Felderhoff.

22
  Following and applying the earlier 

Court of Appeal decision in CVC/Opportunity.
23
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While this alternative recourse could provide a remedy, there 
are obvious limitations: for one thing there would be the 
expense of mounting a separate action here; and, costs 
aside, there may be other juridical difficulties such as having 
to show an Order 11 cause of action against the foreign 
defendant to justify compelling him to litigate here.  This will 
require going well beyond showing merely that assets are 
located here. 
 
In the same vein, and as it has most recently and 
authoritatively been explained by Lord Collins in the 
supreme court decision in the  Rubin and New Cap 
Reinsurance

24
 appeals, the Legal and Common Law Rules 

in England and Wales for the recognition and enforcement of 
foreign judgments in insolvency matters have become  
anachronistic. 
  
The position is even more so in Cayman, where there is 
virtually no process available for the recognition and 
enforcement of foreign judgments apart from proceeding at 
common law (unless you happen to  be a judgment creditor 
from New South Wales, the only place scheduled for the 
purposes under the Reciprocal Enforcement of Judgments 
Order; or a mother seeking to enforce a maintenance order 
from Switzerland or Jamaica under the Maintenance 
Reciprocal Enforcement Order). 
 
I am pleased to note though that relief may be on its way in 
the form of a Discussion Draft Bill, for the introduction of a 
modern regime for the recognition and enforcement of 
foreign judgments. 
 
Another area of debate is that relating to the counting of 
votes required for achieving the majorities at court-directed 
scheme meetings. Here the concern is whether scheme 
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participants who are custodians or proxy holders, should be 
required to vote strictly in keeping with the  individual 
instructions of their underlying beneficial owners (looking 
through the share register, so to speak) – the approach 
taken in Little Sheep

25
 and reluctantly followed in Alibaba

26
 

in the Grand Court – or whether they may be allowed to vote 
in keeping with the long established common law practice as 
explained in Re Equitable Life.

27
 

 
These are but examples of areas of reform that may be 
needed in order to keep Cayman in line with best practices.  
I am sure there are or will be others which you, as the 
practitioners, will wish to raise for consideration.  
 
So, this brings me back to the main point of my address to 
you:  it is that as the body best placed to garner and 
represent the views of our Insolvency Practitioners, you 
should regard yourselves as committed first and foremost to 
the protection and enhancement of Cayman’s position as a 
jurisdiction of choice. 
 
As you know as well as anyone, the choice of domicile is 
made not only having regard to how business may operate 
in a jurisdiction when all goes well, but also having regard 
very much to how a jurisdiction is likely to respond when 
difficulties arise. 
 
In the insolvency field, you are the ones best placed to 
recognise and explain the need for change in legislation and 
practice, the kind that would ensure Cayman’s competitive 
advantages for the future.  Harkening back to the good old 
days of strong symbiotic relationships between the public 
and private sectors, I would urge and encourage you to keep 
in close touch with your colleagues on the public side about 
                                                 
25
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your concerns and ideas for reform.  I do not think that there 
is a single more important dynamic in the Cayman success 
story than the private/public sectors consultative partnership. 
 
I take the opportunity in this context, to remind you about the 
availability of the FSD Users’ Committee of the Grand Court.  
There you will find a natural forum for the discussion of 
reforms to ensure best practices in insolvency or other court-
based proceedings.  A few of your members may already 
attend on that committee in other representative capacities, 
but it seems to me that as RISA is the local chapter of 
INSOL, your representative would have standing to attend in 
your own right. 
 
I see from the First Quarter Report for 2012 of INSOL to its 
membership, an interesting entry reading as follows: 
 

“On the 20
th
 March 2012 a new association joined 

Insol International. We are pleased to welcome the 
Recovery and Insolvency Specialists Association 
(Cayman) Limited and their members to INSOL.” 

 
I find this to be of interest for a number of reasons, not least 
among them the thinking behind your choice of name. The 
word “recovery” juxtaposed with “insolvency” suggests to me 
that for the future you are not to be focusing only upon 
insolvent windings up, but also perhaps upon the rescue and 
rehabilitation of corporate entities as going concerns. 
 
If I am right about that, then I must say that this would be a 
very welcome broadening of outlook for the future and one 
that would fit for instance, with the move to the writing of 
private equity business that I hear has been gathering 
momentum in Cayman.  
 



Here too, it must also be right that you should be critical of 
the laws and practices, to see whether they will meet the 
demands of the future.  For instance, in Cayman we still do 
not have a regime for corporate administrations of the kind 
that is well established in the UK, Australia and elsewhere. 
  
Where, for instance, a Cayman entity has been made the 
subject of Chapter 11 Debtor-in-Possession Proceedings in 
the United States, we have been able, by means of 
provisional winding up orders, to help hold the line here until 
the Chapter 11 Proceedings are resolved. An early example 
of this, followed in subsequent cases, was in Fruit of the 
Loom.

28
 

 
But, depending on the context, provisional liquidation may 
come to be seen as too uncertain a regime for the 
preservation and recovery of corporate business in the future 
and that is the kind of issue on which your voices should 
certainly be heard. 
 
It would be remiss of me to let this opportunity go by without 
special mention of INSOL itself and especially of its Judicial 
Colloquium. 
 
INSOL has established a well deserved global presence and 
reputation for itself.  The Judicial Colloquium that it sponsors 
as part of its International Congresses has been 
wholeheartedly endorsed by the judges who participate in 
ever increasing numbers. 
 
I am pleased to have been asked to serve on the Organizing 
Committee for the Colloquium to be held as part of the next 
INSOL Congress at The Hague in May 2013. 
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The matter I raise now has come out of my liaison with 
Regional Chief Justices about their views for that 
Colloquium. 
 
While they appreciate the value of participation in the 
Colloquium itself (and a number of them will attend in person 
or by other judges), they also see the pressing need at the 
regional level for ongoing training for practitioners and 
continuing education for the judges. 
 
In this regard INSOL also has a well established track 
record. It has a practical and academic programme for the 
training and certification of qualified insolvency practitioners. 
 
 The question I leave for your consideration, therefore, is 
whether it might be possible through your Chapter, to 
develop here in Cayman, a regional base for these 
purposes. If so, I wish to assure you that I would be more 
than pleased to examine the prospects with you.  I have no 
doubt that the expertise needed for such an undertaking 
would be available or could readily be made available here 
in Cayman. 
 
I thank you for your attention and offer my best wishes for 
the future. 
 
 

Hon. Anthony Smellie Q.C. 
Chief Justice 
Cayman Islands 
 
30
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